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MOFCOM Solicited Public Comments on Draft Foreign Investment Law

REHE GPEIREE) ERATHERE L

On January 19, 2015, the Ministry of
Commerce (“MOFCOM”) issued the
Draft Foreign Investment Law with an
official explanation (collectively, the
“Draft Bill”) to solicit public comments.
The primary purpose of this major
regulatory initiative is to reform the
existing foreign investment law regime
as a whole and formulate a unified and
transparent foreign investment
regulatory structure. The Draft Bill
introduces the “negative list’ approach
to regulate foreign investments in
restricted and prohibited areas and
proposes to grant national treatment to
all other foreign investments.
Meanwhile, the Draft Bill incorporates
the national security review as a
separate chapter and thus elevates it
from administrative regulation to
official law. This change suggests that
MOFCOM may play a more active role
in initiating such reviews and
implementing relevant decisions in the
future. In addition, the Draft Bill for the
first time expressly provides that
foreign control through contractual
arrangements or VIE structures will
also be subject to rules applicable to

entry and administration of foreign
investments. As a result, foreign
investors may no longer be able to
circumvent foreign investment
restrictions through VIE structures
going forward while existing VIE
structures may have to face some
uncertainties pending the final version
of this law.

In summary, the Draft Bill reflects
Chinese government’s commitment
and determination to further reform the
regulatory regime for foreign
investments and build up a more
coherent and equal legal infrastructure
within the more developed Chinese
legal system. It is expected that, after
the Draft Bill is finalized and
promulgated, the various Chinese
regulatory authorities will release a
series of implementing rules and
supporting regulations to link the law
with the existing foreign investment
practice and system, which we will
closely monitor and follow up.
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Two Authorities Issued Circular to Reduce Preconditions for Enterprise Investment Project Approval
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In early January of 2015, the National
Development and Reform Commission
(“NDRC"), together with the State
Commission Office of Public Sectors
Reform jointly issued the Circular on
Prohibiting Requiring Items Subject to
the Autonomy of Enterprises as
Preconditions for Enterprise
Investment Project Approvals (the
“Circular”), which specifies that 18
items (e.g., financing teasers, bank
reference letters, capital contribution
commitments of shareholders, review
opinions on feasibility study reports,
etc.) will no longer serve as
preconditions for enterprise investment
project approvals and further
emphasizes that any provision that
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CSRC Strengthened Regulation on
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On January 23, 2015, the China
Securities Regulatory Commission
(“CSRC”) released on its website the
Q&A on Regulation of Securities

requires items subject to the autonomy
of enterprises as preconditions for
investment approvals shall be deemed
invalid, unless laws or regulations
stipulates otherwise. However, it is
noteworthy that since MOFCOM does
not participate in issuance of the
Circular, it remains to be seen whether
MOFCOM and its local counterparts
will also adjust the list of documents
required for foreign investment
approvals (for example, bank
reference letters and feasibility study
reports are currently required to be
submitted for MOFCOM'’s approvals of
certain foreign investments).
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PE Fund Filings

Issuance -- Explanation of PE Fund
Filing Issues Relating to Regulation of
Securities Issuance (the
“Explanation”), which requires both
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sponsor institutions and issuers’
lawyers (collectively, the “Intermediary
Agencies”) to check and issue
opinions on compliance of PE funds
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participating in securities issuance and
whether such funds have completed
the filing procedure in accordance with
relevant rules. According to our
understanding, although the
Explanation does not directly clarify
whether the failure-to-file situation has
to be corrected prior to the securities
issuance, the aforesaid requirement
for the Intermediary Agencies will
significantly restrict non-filing PE

FOREIGN EXCHANGE / #MLC

funds’ ability to invest and thus
strengthen the enforcement of existing
rules against non-filing PE funds.
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SAFE Issued New Rules on Foreign Exchange Issues Concerning Overseas Listings
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At the end of 2014, the State
Administration of Foreign Exchange
(“SAFE”) issued the Circular on
Certain Issues Concerning Foreign
Exchange Administration for Overseas
Listings (“Circular No.54”) to replace
the previous 2013 circular with the
same name (“Circular No.5”). Circular
No.54 further relaxes foreign exchange
regulation on overseas-listed onshore
companies limited by shares (the
“Onshore Companies”) and their
shareholders. Specifically, in
comparison with Circular No.5,
Circular No.54 (i) cancels the approval
for the exchange settlement of
repatriated funds raised through
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overseas listings, (ii) allows free
exchange settlement and transfer of
remaining funds that has been
remitted overseas for Onshore
Companies to buy back stocks or for
their shareholders to increase
shareholdings, and (jii) allows
shareholders of Onshore Companies
to deposit capital incomes (e.g.,
incomes derived from reducing or
transferring overseas-listed foreign
shares, or delisting of Onshore
Companies, etc.) overseas rather than
demands them to repatriate such
income into onshore special accounts.
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Two Authorities Jointly Issued Preferential Policy to Optimize Environment for Corporate Investments

and Reorganizations
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In early January of 2015, the Ministry
of Finance and the State
Administration of Taxation jointly
released the Circular on Issues
Concerning Enterprise Income Tax
Treatments for Promotion of Corporate
Reorganizations (“Circular No. 109”)
and the Circular on Issues Concerning
Enterprise Income Tax Policy for Non-
Monetary Asset Investments (“Circular
No.116”) to further alleviate
enterprises’ tax burden for internal
group reorganizations and non-
monetary asset investments.
Specifically, Circular No. 109 lowers
the threshold of enjoying special tax
treatment for equity/asset acquisitions
paid by shares through reducing the
minimum equity/asset acquisition
percentage that are required to qualify
for special tax treatment from 75% to
50% of the acquired companies’ total
equities/assets. Circular No. 109
further provides that, when transfer of
equities or assets is carried out at net
book value and between resident
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enterprises 100% controlled by the
same group, under certain conditions
such transfer shall be subject to
special tax treatment and no taxable
income shall be recognized by either
party to the transaction. Circular
No.116 alleviates the burden on cash
flow of enterprises carrying out non—
monetary asset investments through
allowing such enterprises to pay
enterprise income tax in installments
within five years for their gains derived
from contributing non-monetary assets
into resident enterprises. This
preferential policy was previously
adopted in China (Shanghai) Pilot
Free Trade Zone (“Shanghai FTZ”)
since the end of 2013 and now is
applicable across the whole country.
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MIIT Removed Foreign Ownership Cap on Certain E-Commerce Businesses in Shanghai FTZ
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On January 13, 2015, the Ministry of
Industry and Information Technology
(“MIIT”) released the Circular on
Removing Restrictions on Foreign
Equity Ratios in Online Data
Processing and Transaction
Processing (Operating E-Commerce)
Business in Shanghai FTZ, relaxing
the foreign equity ratio restriction on e-
commerce business from 55% to
100%. Till now, foreign investors are
allowed to invest in 6 categories of
value-added telecommunication
businesses in the form of WFOEs
within Shanghai FTZ. Pursuant to
relevant rules issued by MIIT,
enterprises operating those
businesses shall be incorporated and

locate their service equipment in
Shanghai FTZ. However, except for
Internet access service business,
foreign investors are allowed to
provide services under the other 5
categories to customers across the
country. It would be helpful to note
that, however, given Chinese
authorities’ prudent attitude towards
foreign investments in value-added
telecommunications business
historically, in practice it may not be
very easy or straightforward for foreign
-invested enterprises (especially
WEFOEs) to actually apply and obtain
the relevant licenses and permits to
operate those businesses within
Shanghai FTZ.
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