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FOREIGN INVESTMENT / 4MRi#c&

SAFE Issued Circular #19 to Relax Capital Account Forex Settlement Restrictions on a Nationwide Basis

SMCFR RATHT A & E RSN R A S 4 ITRE

The State Administration of Foreign
Exchange (“SAFE”) issued the Circular
on Reforming the Administrative
Approach Regarding the Settlement of
the Foreign Exchange Capital of
Foreign-invested Enterprises (“FIE”)
(“Circular #19”) on its website in early
April of 2015 to implement, on a
nationwide basis, the relaxed capital
account forex administration practices
(the “Pilot Policy”) which have already
been implemented in some 16 pilot
areas and the Shanghai Free Trade
Zone (“Shanghai FTZ”) since last year.

Once this new Circular #19 becomes
effective on June 1, 2015, the previous
SAFE Circular #142 (which clearly
bans capital account forex settlement
by non-investment type of FIEs for
onshore equity investment purpose)
and its relevant rules will be abolished.
This means that, at least from the
forex regulation perspective, all types
of FIEs are now permitted to use the
RMB funds converted from their forex
capital to make onshore equity
investments. However, just as the
Pilot Policy, the new Circular #19
provides that an FIE shall not directly
or indirectly use its forex capital and
the RMB funds converted therefrom on
activities outside of its authorized
business scope. During the past year,
some local counterparts of SAFE have
blocked non-investment FIEs’
applications of capital account forex
settlement for onshore equity

ANTI-MONOPOLY / xkZEW;

investment purpose when
implementing the Pilot Policy, and their
major basis was that those FIEs’
business scopes failed to cover any
“‘investment” activity. Therefore, it
remains to be seen whether local
counterparts of SAFE in practice would
continue to ban non-investment FIEs
(e.g., foreign invested onshore SPVs
primarily for financing purpose) to
settle their capital account forex for
onshore equity investments on the
same basis.

Moreover, if the proposed relaxation
for capital account forex settlement
under the Circular #19 is fully
implemented, QFLP entities (qualified
foreign-invested equity investment
enterprises and equity investment
management enterprises) would no
longer be subject to the forex
conversion quota under the current
QFLP policy. In addition, it will be
more convenient for FIEs under red-
chip structures to convert their offshore
-raised funds into RMB funds for
onshore acquisitions and
reorganizations.
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SAIC Issued Rules to Prohibit Abuse of Intellectual Property Rights to Eliminate or Restrain Competition
TR R RSB IETE A AR AR . FREIE ST A

On April 7, 2015, the State
Administration for Industry and
Commerce (“SAIC”) released the
Provisions on the Prohibition of the
Abuse of Intellectual Property Rights
(IPR) to Eliminate or Restrain
Competition (the “Provisions”) with
effect from August 1, 2015.

The Provisions have defined the
concepts of “abuse of IPR to eliminate
or restrain competition” and “relevant
market”, clearly prohibited
undertakings from concluding
monopoly agreements by exercising
IPR or to abuse their dominant market
positions to eliminate or restrain
competition when exercising IPR, and
also clarified the relevant

determination rules and standards.
Furthermore, the Provisions have
specified relevant issues concerning
patent pools and essential patents
involved in industry standards.

The Provisions are the first set of
regulatory documents specifically
applicable to IPR-related anti-
monopoly issues in China. However,
this regulation does not cover rules
regarding concentration of
undertakings or price-related
monopoly, as those fields fall under
the administration by the Ministry of
Commerce (“MOFCOM”) and the
National Development and Reform
Commission (“NDRC”). As a result,
undertakings shall also take into

2

consideration of the regulatory
documents issued by other authorities,
judicial interpretations and judicial
precedents in addition to the
Provisions when assessing legal risks
on abuse of IPR to eliminate or
restrain competition.
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FTZ UPDATES / BRXiEHizhA&

Shanghai FTZ Expanded to Further Promote Reform and Opening up
FEERXT R, RERUBCESITIR

On April 8, 2015, the State Council
issued the Plan for Further Promoting
the Reform and Opening up of
Shanghai FTZ (“the Shanghai FTZ
Plan 2015” or “the Plan”) to expand
the Shanghai FTZ to include Lujiazui
Financial District, Jingiao
Development Zone and Zhangjiang
High-Tech Park and to extend the
application of certain Shanghai FTZ
policies to the entire Pudong New
Area.

Compared to the Shanghai FTZ plan
issued in 2013, the Plan requires
further improvement of the current
Shanghai FTZ policies such as those

regarding the Negative List system,
enterprise annual filings and company
registration procedures. The Plan also
urges active exploration of institutional
innovations in more fields in an effort
to open up the Shanghai FTZ to the
highest degree.

As to the financial policy, the Plan
indicates that relevant authorities will
later initiate the approval procedure of
a detailed plan, with which we will
further follow up.
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FTZs in Guangdong, Fujian and Tianjin Launched with Their Respective General Plans Released

BEE=ME R XER, FEBETRES

The State Council released general
plans for pilot FTZs in Guangdong,
Fujian and Tianjin on April 8, 2015,
and these three FTZs have been
officially launched since April 21.

According to said general plans, these
new FTZs have similar reform
directions and fields as those of
Shanghai FTZ. Moreover, some
current policies implemented in
Shanghai FTZ or under the Shanghai
FTZ Plan 2015, such as the Negative
List system, relaxation of foreign
investment restrictions, opening up
and innovation of financial field and
upgrades of cross-border trade, are
also adopted in new FTZs. However,
these FTZs also have their respective
objectives and corresponding
innovation measures due to their
distinctive strategic positions.
Specifically, Guangdong FTZ focuses
on promoting economic cooperation
between the mainland, Hong Kong
and Macau, especially in healthcare
and pharmaceutical industry. Fujian
FTZ places emphasis on accelerating
process of trade and investment
liberalization with Taiwan, and thus
further opens up service trade sectors,

such as telecommunication,
transportation, commerce and trade,
construction, engineering technology
and professional services, to Taiwan
service providers. Tianjin FTZ strives
to become an open platform for
collaborative development of Beijing,
Tianjin and Hebei, and is likely to
provide more innovation policies for
leasing industry.

It is noteworthy that the general plans
of both Guangdong FTZ and Tianjin
FTZ expressly permit or encourage
foreign-invested fund managers to
sponsor and manage RMB equity
funds and venture capital funds. ltis
the first time that such statement
appears in an FTZ regulatory
document and we will closely follow up
with the relevant preferential policies
and detailed rules to be issued in the
future.
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First Batch of Policies Applicable to All Four FTZs Released
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On April 8, 2015, the General Office of
the State Council issued the Tentative
Measures for the National Security
Review of Foreign Investment in the
FTZs (the “Measures for Security
Review”) and the Special Access
Administrative Measures for Foreign
Investment in the FTZs (the “Negative
List of 2015”). On the same day,
MOFCOM issued the Administrative
Measures for Record-filing of Foreign
Investment in the FTZs (for Trial
Implementation) (the “Measures for
Record-filing”). All these three policies
will take effect in early May.

The Measures for Security Review,
which apply to foreign investments in
all FTZs, are generally consistent with
the current security review system for
acquisitions of domestic enterprises by
foreign investors. In addition, the
Measures for Security Review further
include investments whereby foreign
investors take control of enterprises
engaging in important cultural activities
or information technologies into the
scope of review, and require additional
evaluation of investments’ influence on
culture safety, public morality and
Internet safety. As we understand,
these adjustments reflect the
increasingly strict governmental
regulations towards cultures,
telecommunications and Internet, and
as a result foreign investors may face
more difficulties when investing in
these sectors.

The Negative List of 2015 is applicable
to all four FTZs, while the Closer
Economic Partnership Arrangement
(“CEPA”) and its supplementary
agreements between the mainland
and Hong Kong/Macau and the
Economic Cooperation Framework
Agreement (“ECFA”) between the
mainland and Taiwan shall prevail to
the extent that more favorable policies
are provided therein. Compared to the
amended Catalogue of Industry for
Guiding Foreign Investment released
by NDRC and MOFCOM in March
2015 (please refer to our April 2015

issue of China Regulatory Updates for
more information) and the Negative
List of 2014 applicable to Shanghai
FTZ, the Negative List of 2015
removes or lifts foreign ownership
limitations in sectors such as
manufacturing and transportation, and
meantime elaborates the thresholds
and restrictions on investments in
sectors such as finance, education,
culture and entertainment. It is also
noteworthy that the Negative List of
2015 sets a 50% cap on foreign
shareholding in value-added telecom
(excluding E-commerce) business,
which is more stringent than the
policies previously issued by the
Ministry of Industry and Information
Technology for Shanghai FTZ. We
believe this shareholding cap to some
extent echoes the regulatory agencies’
attitude as implied in the above-
mentioned Measures for Security
Review.

The Measures for Record-filing adopt
a system under which the
establishment and change of FIEs in
sectors falling outside of the Negative
List of 2015 are only subject to record-
filings instead of governmental
approvals. Such system is consistent
with that already implemented in
Shanghai FTZ but with one major
improvement - foreign investors and
FIEs are allowed to go through the
filing procedure no later than 30 days
after obtaining initial or updated
business licenses or occurrence of
certain changes, which means such
filing procedure is no longer a
precondition for SAIC registration in
this respect.
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